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A long-time federal prosecutor once told me that as long as elections
put people into positions where they can make decisions about how
much the government will spend, who will receive the money, and
how the government will exercise its power, elections will be
important enough to tempt some individuals to steal them. As the
Supreme Court recognized when it upheld the constitutionality of
Indiana’s voter identification law in 2008, flagrant examples of voter
fraud "have been documented throughout this Nation's history by
respected historians and journalists.” Those examples "demonstrate
that not only is the risk of voter fraud real but that it could affect the
outcome of a close election.”[1]

The United States has one of the most decentralized systems of
election administration for its national elections of any democracy.
Unlike many other countries, we do not have a central government
agency administering our federal elections. This is in accord with the
Constitution, which reserves to the states the exclusive authority for
most election decisions, including voter qualifications, except that
Congress may alter "[t]he Times, Places and Manner of holding
Elections" for Congress.[2] Even the relatively new U.S. Election
Assistance Commission, created in 2002, does not have the authority
to "issue any rule, promulgate any regulation, or take any other
action which imposes any requirement on any State or unit of local
government.”[3] It can only recommend "best practices" in election
administration to the states, an interesting charge given that most of
the employees of this federal agency (and some of the
commissioners) have absolutely no experience in actually
administering elections. The states are still the chief administrators of
our elections, although Congress has passed various federal laws in
recent decades regulating election procedures, including the National
Voter Registration Act of 1993 (NVRA) and the Help America Vote Act
of 2002 (HAVA).

In order to have an election process in which we can be confident
that everyone who is eligible gets to vote, the vote is counted, and
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the vote is not diluted by fraudulent votes, we have to have security
and integrity throughout the entire process, from voter registration to
the casting of the actual votes and the counting of ballots.
Unfortunately, because of various problems with election laws and
procedures in many states, we cannot currently ensure that such
security is in place. This is particularly true because of the general
lack of verification by some states of the authenticity of both basic
voter eligibility at registration, including citizenship, and the identity
of voters who show up at the polls to vote.

State legislators can take several steps to safeguard America's
election system and to improve the integrity of the election process.
Based on my experience as a local county election official
administering voting registration and elections in the largest county in
Georgia; as a career lawyer in the Civil Rights Division of the U.S.
Department of Justice enforcing federal voting rights laws like the
NVRA and HAVA; and as a member of the Board of Advisors of the
U.S. Election Assistance Commission, | would recommend the
following legislation or regulations. While there are some steps that
only Congress and the federal government can take, these are
improvements to voter registration and voting procedures that states
can implement.

« Require all voters to present photographic identification,
iIssued by the federal, state, or local government, when
they vote at their polling place, or to send copies of such
identification when submitting an absentee ballot.[4] Any
individual who does not have identification should be entitled to
receive it free from state authorities. The vast majority of
eligible voters already have such identification.[5] Both
academic studies and election results show that identification
requirements do not depress the turnout of voters, including
eligible minority voters.[6] In addition, the vast majority of
voters of all parties and all races and ethnic backgrounds
support such a requirement and it increases public confidence
in the integrity of elections.[7] For states that are not covered
by Section 5 of the Voting Rights Act,[8] Indiana's voter
identification law[9] provides a good model for states to follow.
Although it is considered the strictest identification law in the
country, the constitutionality of the law has been upheld by six
justices of the U.S. Supreme Court,[10] a fact that will make it
much more difficult for groups opposed to such a law to
succeed in any litigation.

For states covered under Section 5 of the Voting Rights Act, Georgia's
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voter identification law provides a good model.[11] Not only was
Georgia's law precleared without objection by the U.S. Department of
Justice, it has also been upheld in federal court as both constitutional
and not a violation of the Voting Rights Act.[12] That will make a law
modeled on Georgia's law much harder to oppose successfully in
litigation by groups opposed to voter identification requirements or a
U.S. Department of Justice led by ideological partisans opposed to
voter identification requirements from a public policy perspective.

« Require all individuals who register to vote to provide
documentation establishing that they are United States
citizens. Individuals who are not U.S. citizens can easily
register and vote without detection.[13] Federal law and all fifty
states provide that only U.S. citizens may vote in federal and
state elections, although some local jurisdictions may allow
noncitizens to vote in local elections. States have an interest in
preventing dilution of the votes of their citizens at the state
level and must maintain citizen-only voting rolls for federal
elections. However, only two states have mandated that voters
provide proof of citizenship, Arizona in 2004 through the
initiative process, and the Georgia legislature in 2009. Arizona's
law provides a good model because not only did the U.S.
Justice Department preclear Arizona's law without objection
(Arizona is covered by Section 5 of the Voting Rights Act), but it
has been wupheld in federal court as not violating the
Constitution or the Voting Rights Act.[14]

« Require state and local election officials to verify the
accuracy of new voter registration information against
other available state and federal databases. Section 303 of
HAVA requires states to coordinate their voter registration lists
with "other agency databases”™ and to "verify the accuracy of
the information provided on applications for voter registration.”
However, some election officials are not complying with the
federal law and are not verifying new voter registration
information against other available databases such as
Department of Motor Vehicles (DMV) driver's license records
and Social Security Administration records. During the 2008
election, for example, the Ohio Secretary of State refused to
investigate the accuracy of 200,000 new voter registration
applications whose information did not match information in
other state databases.[15] Although it is the duty of the U.S.
Justice Department to enforce compliance with this HAVA
requirement, it refused to do so in Ohio and is unlikely to do so
in the future because of the views of both the Department's
current leadership and its liberal career lawyers towards such
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requirements. Only by implementing this requirement as a
state law can legislators ensure that their state election officials
will follow this commonsense requirement.

Require an individual who registers by mail to vote in
person the first time they vote. States are specifically
allowed to implement such a requirement by Section 6 of the
NVRA[16] although it cannot apply to any voter entitled to vote
by absentee ballot or other than in person under the Uniformed
and Overseas Citizens Absentee Voting Act (UOCAVA) or the
Voting Accessibility of the Elderly and Handicapped Act.[17]
This generally includes disabled voters and those over age 65,
along with military and overseas voters.

Require all individuals who register to vote through the
use of mail-in forms, whether they are mailed back to
election officials or hand-delivered by the individual or
third-party organizations, to comply with the applicable
HAVA provision. HAVA requires persons who register to vote
by mail who have not previously voted in a federal election to
provide a copy of certain identification documents when they
register or the first time they vote.[18] Unfortunately, some
states have interpreted this federal requirement to apply only
to voter registration forms received through the mail and not to
such forms delivered through other means.

Require all third-party organizations (like ACORN) that
conduct voter registration drives to put the name of their
organization and the volunteer or employee handling
each registration on the voter registration form and
require all completed forms to be returned to election
officials by such organizations within ten days of the
date the forms are executed by the voter. These measures
will allow election officials to identify which organization and
individual handled voter registration forms that are found to be
incomplete or fraudulent as well as ensuring that completed
registration forms are provided to election officials on a timely
basis so they can be properly processed before the state's pre-
election registration deadline.

Facilitate voting by overseas members of the military by
requiring that all absentee ballots being sent to UOCAVA
voters be mailed at least 45 days prior to the election
deadline or alternatively by express mail or electronic
means so the ballots will be received by voters in time to
be returned. The long transit times for overseas mail have led
to the disfranchisement of many military personnel stationed
overseas, particularly those in combat zones in Afghanistan and
Iraq. Most states mail out absentee ballots 30 or fewer days
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before an election, which is not sufficient time for them to be
received and returned. States should also allow absentee ballot
request forms to be sent to election officials by facsimile or as a
scanned attachment to an email.[19]

« Require all state courts to notify election officials when
individuals whose names are drawn from the registration
rolls are excused from jury duty because they claim they
are not U.S. citizens or no longer live in the jurisdiction.
Such a requirement would be similar to the provision contained
in Section 8(g) of the NVRA that requires United States
attorneys to notify state election officials whenever an
individual is convicted of a felony in a federal district court. This
allows election officials to remove that individual from voter
registration rolls if felons are not entitled to vote in that
particular state. Such a requirement for noncitizen notification
will allow local election officials to remove ineligible voters and
refer them to state authorities for possible prosecution.
Completion of a jury guestionnaire by an individual stating that
he no long resides in the jurisdiction would allow local election
officials to immediately delete such voters from the rolls,
avoiding having to keep them on the inactive list for years.
State and local tax officials should also notify election officials
when they receive similar information. Running data
comparisons between voter registration addresses and property
tax rolls is also recommended to detect individuals who are
illegally registering at commercial addresses.

« Require the state to enter into agreements with other
states, especially neighboring states, to compare voter
registration lists to find voters who are registered in
more than one state. There have been a number of reports
comparing voter registration lists among different states
showing individuals registered in multiple states.[20] Because
there is no national voter registration list, it is relatively easy
for individuals to register in more than one state without
detection. Regional agreements would be a good start to
detecting (and deterring) double registration and possible
double voting.

One final warning to state legislators: Pass resolutions urging your
congressional representatives to oppose legislation that will impose
further federal requirements on how you conduct your elections or
would give the U.S. Election Assistance Commission the power to
regulate elections. There are many proponents in Washington who
would like to see a complete federal takeover of the administration of
elections. From overruling state laws barring felons from voting, to
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requiring states to implement same day (or election day) registration,
these groups want to impose such federal mandates on all of the
states.

One of the current proposals that is gathering momentum is
"universal registration,” a concept that would force states to
automatically register individuals who are contained in driver's license
records, tax lists, public assistance and welfare rolls, and other such
databases. This concept is being pushed based on the fallacy that
large numbers of individuals were unable to vote in the 2008 election
because of voter registration problems. This claim is supported by
almost no evidence other than an academic survey that used very
questionable methodologies, and did not determine whether
individuals who reported not voting due to "registration” problems
ever attempted to register or were even eligible to register or
vote.[21] The contrary evidence is much more powerful: The Census
Bureau just reported that there was an increase of 4 million
registered voters in 2008 from the 2004 election and voter turnout
increased by 5 million voters.[22]

Driver's license, public assistance, and tax rolls all contain individuals
who are not citizens, are mentally incompetent or are felons, making
them ineligible to vote under most state laws. Yet universal
registration would automatically register such ineligible individuals
and give them the ability to vote. Many people own property in more
one location or pay taxes to more than one political jurisdiction.
Universal registration would automatically register them in more than
one location, allowing them to vote more than once. Universal
registration would thus automate voter registration fraud and
decrease the security and integrity of our election process to deal
with a nonexistent problem.

This push for universal registration is especially ironic given that
many of its proponents are the same liberal groups that have filed
lawsuits, some successfully, trying to stop states from verifying the
accuracy of new voter registration information by running data
matches with other state records such as driver's license databases.
They claim that those records are too inaccurate and cause large
numbers of mismatches, disenfranchising voters.[23] Yet nowthese
same groups claim those records are accurate enough to be a source
of automatic voter registration. These views are totally inconsistent.
State legislators should oppose any attempt to force states to
implement universal registration unless it is done in such a way as to
verify the identity, residence, eligibility, and citizenship status of each
registrant, and will avoid duplicate registrations in more than one
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location. That will be the only way to ensure the accuracy of voter
registration lists.

These are all relatively simple steps that can be taken by state
legislatures, but they are very important to protecting our democracy
from errors and intentional fraud that can affect the integrity and
security of our election process.

Hans A. von Spakovsky is a Legal Scholar in the Center for Legal and
Judicial Studies at The Heritage Foundation. He is a former
Commissioner on the Federal Election Commission and former
Counsel to the Assistant Attorney General for Civil Rights at the U.S.
Department of Justice.[24]
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